PAGE  
10
ROUNDS v. PLANNED PARENTHOOD

Opinion of the Court

SUPREME COURT OF THE UNITED STATES
Mike Rounds, Governor of South Dakota, et al. v. Planned Parenthood Minnesota, North Dakota, South Dakota

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OFAPPEALS FOR THE EIGHTH CIRCUIT

[December 4, 2007] 

JUSTICE BREYER delivered the opinion of the Court.
Under the First Amendment, freedom of speech also includes the right to refrain from speech. Compelled speech represents a profound curtailment of individual liberty.
In 1993 the South Dakota legislature passed a law which required no abortion be performed without the patient’s voluntary and informed consent unless it would be impossible to obtain her consent due to a medical emergency. S.D.C.L. § 34-23A-10.1 (2003).
Under the statute, a patient's consent is informed only if certain information is given to her by her abortion provider no less than 24 hours prior to her procedure. The information required included the name of the physician performing the abortion, the medical risks associated with the procedure, the medical risks associated with carrying her pregnancy to term and the probable gestational age of the embryo or fetus she is carrying. The abortion provider must also inform the patient that there may be medical assistance benefits available, that if she carries the pregnancy to term the father may be liable for monetary support, and that she has the right to view pictures of embryos and fetuses of varying gestational ages. After receiving all of this information, the patient is required to sign an informed consent certification. The law’s constitutionality was upheld by the Eighth Circuit in Planned Parenthood, Sioux Falls Clinic v. Miller, 63 F.3d 1452, 1467, and this Court upheld similar informed consent provisions in Planned Parenthood v. Casey, 505 U.S. 833, 881-84. 
An abortion provider's failure to comply with the statute’s requirements is a Class 2 misdemeanor, punishable by up to 30 days imprisonment and/or a $500 fine. S.D.C.L. § 34-23A-10.2 (2005).
In 2005 South Dakota enacted House Bill 1166 which amended the 1993 law to expand disclosure requirements for informed consent. Under § 7 of the 2005 law, abortion providers are required to provide patients with oral statements 24 hours before the procedure as well as written statements no less than two hours before the procedure.
In addition to all the previously required information, the doctor’s written statement must convey:
(b) That the abortion will terminate the life of a whole, separate, unique, living human being;

(c) That [the patient] has an existing relationship with that unborn human being and that the relationship enjoys protection under the United States Constitution and under the laws of South Dakota;

(d) That by having an abortion, her existing relationship and her existing constitutional rights with regards to that relationship will be terminated
§ 7 of the 2005 law also mandated the abortion provider’s written statement include more information about the psychological risks of abortion, including depression and suicide. S.D.C.L. § 34-23A-10.1(1)(e) (2005) During oral statements, the abortion provider must give his or her patient the name, address and telephone number of a local crisis pregnancy center. If the patient requests further clarification or explanation about any required disclosure, according to the 2005 law the physician’s response must be given in writing. Following the required disclosures, the physician must certify that he or she is convinced the patient "understands the information imparted." S.D.C.L. § 34-23A-10.1(2) (2005)
Before the Act could go into effect on July 1, 2005, Planned Parenthood brought action against Governor Mike Rounds and Attorney General Larry Long and moved for a preliminary injunction against its enforcement. Planned Parenthood has argued that requiring a physician to state in writing that an abortion “terminates the life of a whole, separate, unique, living human being” would violate the abortion provider’s First and Fourteenth Amendment rights, as would statements regarding the patient’s relationship with that unborn “human being” and the termination of that relationship.
The district court determined the disputed written statements required physicians to express the state’s ideology on an “unsettled medical, philosophical, theological, and scientific issue.” Planned Parenthood of South Dakota v. Rounds, 375 F. Supp. 2d 881, 887 (D.S.D. 2005) (citing Roe v. Wade, 410 U.S. 113 (1973)). The lower court found that the requirement that physicians express such an ideology would likely violate their First Amendment rights against compelled speech. In accordance with this determination, the district court granted a preliminary injunction against § 7 of the 2005 law but allowed the remaining provisions of the consent law to remain in effect. The Court of Appeals for the Eighth Circuit upheld the district court’s preliminary injunction. Planned Parenthood of South Dakota v. Rounds, No. 05-3093 (2006)
On October 9, 2007 this court granted petition for writ of certiorari to determine if the 2005 South Dakota law would violate a physician’s First Amendment rights.

I
Coerced speech is a seldom explored area of free speech litigation, the majority of which is composed of cases regarding restricted speech. Since the First Amendment’s passage in 1791, restricted speech cases are numbered in the hundreds while a mere handful of cases question whether the First Amendment prohibits the government from compelling individuals to make expressive statements.
It was not until the 1940s that one of the earliest compelled speech cases was brought to the Supreme Court. In West Virginia Bd. of Education v. Barnette the Hughes Court struck down a West Virginia statute which required that flag salutes become “‘a regular part of the program of activities in the public schools,’ that all teachers and pupils ‘shall be required to participate in the salute honoring the Nation represented by the Flag; provided, however, that refusal to salute the Flag be regarded as an act of insubordination, and shall be dealt with accordingly.’” (319 U.S. 624) Noncompliant students were punished with expulsion, deemed “unlawfully absent” and proceeded against as delinquents. Their parents and guardians were prosecuted or threatened with fines and jail time for causing delinquency.

In its ruling the Hughes Court determined a flag salute was a form of symbolic speech and that refusal to make such an utterance did not bring the appellants into collision with rights asserted by any other individual. “Compulsory flag salute and pledge requires affirmation of a belief and an attitude of mind. … Censorship or suppression of expression of opinion is tolerated by our Constitution only when the expression presents a clear and present danger of action of a kind the State is empowered to prevent and punish. It would seem that involuntary affirmation could be commanded only on even more immediate and urgent grounds than silence. But here the power of compulsion is invoked without any allegation that remaining passive during a flag salute ritual creates a clear and present danger that would justify an effort even to muffle expression.” (319 U.S. 624) The First Amendment mandates that the government must have a compelling interest of the highest magnitude to force and individual to speak.
The issue of coerced speech was further examined in the case of Wooley, Chief of Police of Lebanon v. Maynard in 1977 (430 U.S. 705). Prior to the ruling, the state of New Hampshire enforced criminal sanctions against persons who covered the state motto "Live Free or Die" on passenger vehicle license plates. 
In its opinion, the Burger Court ruled the State could not constitutionally “require an individual to participate in the dissemination of an ideological message by displaying it on his private property in a manner and for the express purpose that it be observed and read by the public.” Although the Court naturally maintained the state had a legitimate interest to require drivers to display a license plate for purposes of vehicular identification, because the statement “Live Free or Die” was ideological in nature the state could not require drivers to display the motto. “A system which secures the right to proselytize religious, political, and ideological causes must also guarantee the concomitant right to decline to foster such concepts. The right to speak and the right to refrain from speaking are complementary components of the broader concept of ‘individual freedom of mind.’ … Where the State's interest is to disseminate an ideology, no matter how acceptable to some, such interest cannot outweigh an individual's First Amendment right to avoid becoming the courier for such message.” (430 U.S. 705)
According to Wooley, the State’s compelling interest to coerce an individual to speech must be a state interest unrelated to the expression of the state’s ideological, religious or political views.
In Pacific Gas & Electric Company v. Public Utilities Commission of California in 1985 the Court established yet another restriction on the State’s ability to compel speech. Prior to the ruling, the Public Utilities Commission of California had ordered the Pacific Gas & Electric Company to allow Toward Utility Rate Normalization (TURN) to distribute materials to the company’s ratepayers in its monthly billing statements four times a year. (475 U.S. 1) The Court ruled the Pacific Gas & Electric Company had a First Amendment right not to help spread TURN’s messages, with which it disagreed. The ruling further established that the State may only compel speech if the method of doing so is “narrowly tailored means of serving a compelling state interest.” (See also Consolidated Edison Co. v. Public Service Comm'n of N. Y., 447 U.S., at 535, First National Bank of Boston v. Bellotti). Although the state’s interest in utility regulation might have been compelling, the Court concluded the State had other methods of regulation at its disposal which would not have infringed upon First Amendment rights. Therefore any government regulation which compels speech must be the least burdensome method to effectively advance the government’s interests.

Thus a government regulation to compel speech is sufficiently justified if it furthers a governmental interest of the highest importance; if it is unrelated to the expression of the state’s ideological, religious or political views; and if it is narrowly tailored to be no more burdensome on individual expression than necessary to effectively further that interest. (See also United States v. O’Brien, [391 U.S. 367].)
II
Central to the question of the 2005 law’s constitutionality is whether a physician can be compelled to state that by having an abortion, a patient “will terminate the life of a whole, separate, unique, living human being.”

Physicians are often required to provide patients relevant information prior to a medical procedure, such as medical risks and possible alternatives, and this Court has upheld such government regulations in the past. See Planned Parenthood v. Casey, 505 U.S. 833, 881-84. However, certain provisions of the 2005 law fail key restrictions upon the government’s limited ability to compel speech.
As set forth through precedent, any compelled statement is unconstitutional if it is ideological, political or religious in nature. (Wooley v. Maynard, 430 U.S. 705) The statement that a fetus is “a whole, separate, unique, living human being” is not a matter of objective fact. Although the 2005 law defines a “human being” as a “living member of the species Homo sapiens” the term “human being” has a far broader definition which is often synonymous with “person.”
 Although in oral arguments counsel for Rounds argued the statute would not preclude a physician from including the 2005 law’s definition of human being in the required written statement, “had the legislature wished to inform women contemplating abortion that a human fetus or embryo is a member of the species Homo sapiens, it could have drafted § 7 accordingly instead of referring to a ‘whole, separate, unique, living human being.’” (Planned Parenthood v. Rounds, 05-3093) The South Dakota legislature did not do so and instead deliberately chose to compel physicians to use the broadly defined term “human being.” Rather than evaluate the Constitutionality of a hypothetical compelled statement, instead this court must evaluate the Constitutionality of the actual compelled statement.
Since the definition of “human being” includes “person,” the statement that a fetus is a “whole, separate, unique, living human being” is a value judgment regarding the person-hood of a fetus. Whether or not a fetus is a person is the subject of intense ideological, moral and religious debate where little consensus is possible, making the compelled statement patently ideological. The subsequent statements that “[the patient] has an existing relationship with that unborn human being” and “that by having an abortion, her existing relationship and her existing constitutional rights with regards to that relationship will be terminated” are ideological for the same reason because they maintain that a fetus is a person under the complete definition of “human being.”
Under the First Amendment, an individual’s right to refrain from voicing an ideological position not their own far outweighs the government’s interest in delivering that ideology. The compelled statement that an abortion “will terminate the life of a whole, separate, unique, living human being; that [the patient] has an existing relationship with that unborn human being and that the relationship enjoys protection under the United States Constitution and under the laws of South Dakota; and that by having an abortion, her existing relationship and her existing constitutional rights with regards to that relationship will be terminated” is unconstitutional. Should the state wish to tell women a fetus is a “whole, separate, unique, living human being,” it may do so in a manner that does not infringe upon an individual physician’s First Amendment rights.

Although the petitioner stated in oral arguments that the 2005 law does not prohibit a physician from saying they disagree with the compelled statements, no precedent exists which establishes that an individual’s basic right to disagree with an ideological compelled statement excuses an otherwise unconstitutionally compelled statement. No violation against individual liberty is remedied by an individual’s right to correct that violation himself. It is instead incumbent upon the state to refrain from violating an individual’s liberties in the first place.
III
§ 7 of the 2005 informed consent statute also compelled physicians to disclose information regarding the psychological risks of abortion and availability of local emergency pregnancy centers. Such information is factual in nature and relevant to the patient and the Court upheld informed consent provisions of a similar nature in Casey.
However, not once in oral arguments nor in the petitioner’s brief on merits did the petitioner sufficiently demonstrate that these informed consent disclosures were narrowly tailored such that they do not unnecessarily infringe upon a physician’s First Amendment rights. See Pacific Gas & Electric Company v. Public Utilities Commission of California (475 U.S. 1). The petitioner did not demonstrate that an alternative method of providing women with this new information required under the 2005 law would less effectively accomplish the government’s interest in providing a woman informed consent rather than compelling her physician to disclose them. The petitioner also did not demonstrate that the 1993 informed consent law, which was less burdensome on a physician’s First Amendment rights, failed to give adequate protection to the interests of pregnant women.
For the state’s failure to demonstrate the remaining provisions of § 7 are narrowly tailored, the entirety of § 7 is unconstitutional.

IV

§ 7 of South Dakota House 1166 is unconstitutional. Accordingly, we uphold the judgment of the Eighth Circuit Court of Appeals and rule in favor of the respondent.
It is so ordered.
Thomas, J., dissenting
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I


I concur with the majority on the issue of free speech, but must dissent due to my belief that the most of statue S.D.C.L. § 34-23A-10.2 (2005) should be upheld.  First Amendment, specifically the freedom of speech, is one of the fundamental rights of citizens of the United States. The Framers of the Constitution established this amendment to prevent our federal government interfering with our ability to freely and constructively communicate. In addition to being able to speak, the First Amendment protects the government from forcing individuals to make statements against their will. There are a few circumstances when the government can step in a regulate speech, when dealing with criminals and students. But when doing so, these regulations must go through strict scrutiny in deciding the burden to the state on its role to protect the welfare of society.
The Supreme Court has a long history of overturning convictions where a coerced admission was used as evidence. In Brown v Mississippi (1936), this Court stated that it was illegal to physically force an admission from a prisoner. Then in Scheneckloth v Bustamnote (1973), the harmless-error analysis test was established. Justice Steward stated that the defendant’s education level, the level of legal council received, the length of detention, the length of questions, and the type of physical punishment must be taken in consideration when assessing a confession (Page 412 U.S. 218, 226). Recently in Arizona v Fulminante (1991), the Court once again upheld that coerced confessions can not be used as primary evidence in a conviction. In these cases, the focus was that these individual’s due process to law was violated, but these rulings do carry over to the issue of the First Amendment. It may be argued that the defendants are not criminals since they are not convicted, but because of the nature of the situation and enough evidence to arrest the individuals, certain rights are forfeited when entering the prison system. But with that said, any confession used in the court room must go through the strict scrutiny of the harmless-error test.

The majority used the example of West Virginia Board of Education v Barnett (1943) as an example of coerced speech being a violation of the First Amendment. This example must be used in caution due to the fact that students have fewer rights due to the fact they are in an environment to learn. In Morse v Frederick (2007), I state that, “To meet their educational objectives, [public] schools required absolute obedience.” (Page 551 U.S. page 21). In this opinion, I state that the standard set in Tinker v Des Moines Independent Community School District (1969) should be overturned simple to the fact that the “Constitution does not afford students a right to free speech in public schools.” (551 U.S. page 28). All these previous cases, except for Barnett, deal with being able to make statements, which students have no right to. In Barnett though, students do have protection against coerced speech

In Morse v Frederick, I extensively reference Justice Black’s dissent in Tinker. He strongly believed that students do not have a right to free speech in public schools. But in Barnett, Justice Black supported the decision stating that “Words uttered under coercion are proof of loyalty to noting but self interests.” (319 U.S. 624). 
Another area that we have held that government coercion is a violation of the First Amendment is in United States v United Foods (2001). We again reinforced the idea that, “Just as the First Amendment may prevent the government from prohibiting speech, the Amendment may prevent the government from compelling individuals to express certain views…First Amendment values are at serious risk if the government can compel a citizen or group of citizens to subsidize speech on the side it favors.” (533 U.S. 405). If criminal defendants, students, and commercial interests are protected from government coercion, so should physicians, along with every other citizen in the United States. I hold that it is unconstitutional for the state and federal government to coerce an individual in making a statement against their will. However it is constitutional for the state and federal government to require individuals, in this case physicians, to give written statements that may conflict with their beliefs. 

II
With that said, the state does have interests in protecting the welfare of individuals. The state of South Dakota has violated the Physicians First Amendment rights, but unfortunately my fellow judges have focused on the question whether this statue places an undue burden on the woman. The original question that was brought forth to the Court on November 1st, 2007, was: 

1. Do the provisions of S.D.C.L. § 34-23A-10.2 (2005) violate the Physicians First amendment rights?
It is not this Court’s role to decide the constitutionality of the wording that a physician has to recite: “That a fetus is a separate, unique, living human being.” It is not up to this Court to decide if the statement is ideological, political, or religious in nature. 


The additional sections of statute S.D.C.L. § 34-23A-10.2 (2005) are constitutional. The state holds a legitimate interesting in protecting the welfare of the woman and the unborn child. It is the utmost importance to protect these two individuals, so I dissent from the majority opinion. As we have found it Planned Parenthood v Casey (1992) and Gonzales v Carhart (2007) each individual state has the right to place regulations on an abortion it is the state’s interests to protect the defenseless fetus. I, respectfully dissent from the majority since the rest of S.D.C.L. § 34-23A-10.2 (2005) should be upheld.
Scalia, J., dissenting
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Justice Scalia Dissenting

I


The decision issued by this Court ignores a principle that is not only applicable but central to the issue at the hand. To begin, the 10th Amendment of the United States Constitution guarantees “the powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.” This means that not only do states retain the powers, but also they reserve the right to tailor the means and modes of its application, as they deem necessary.  These are certain issues to which the 10th Amendment affords states its most protection from federal intervention. Issues of health and morality are included in this list. The reach of the 10th Amendment in terms of both moral and health issues has subsequently been expanded through decisions rendered by this very court. 

II


The decision rendered by the Court ignores multiple issues that are so central to abortion rights that their omission questions both the validity and consistency of the ruling. This Court seems to take the position that a state’s views are independent and separate from its people. This certainly is not the case.  The enforcement of laws and the enactment of legislation are debated, modified, improved, and chosen by politicians whom are democratically elected and represent the positions and preferences of his or her electorate. Therefore the positions taken by the state represent the sentiments of the majority. When the state adopts policies based on these positions they are not enforcing some unknown, foreign, or aristocratic ideals. The state is simply adopting policies it determines best fit to comply with the people’s preferences. This invalidates the image of an overbearing government illegally and forcefully imposing its will over a non-complying and antagonistic people.  Equally as erroneous as the presented image is the notion that the state has no legitimate concern or interest in the morality of it’s people.

III


The decision relies on the position that states cannot regulate speech that propagates its ideological, religious, or political views. It is certainly true that the state cannot coerce or silence speech simply because it criticizes or presents an opinion contrary to those taken by the state. However, abortion entails certain medical characteristics and implications that affirm a unique political and legal nature. Therefore, the application of a general principle guided by precedents established by non-abortion cases does not sufficiently address the unique characteristics of abortion to have a bearing on this case. 

Thus, the decisions in Wooley, Chief of Police of Lebanon v. Maynard and Pacific Gas & Electric Company v. Public Utilities Commission of California are not relevant and should have no bearing on this decision. The difference between these cases and abortion cases are too significant. All were matters solely concerning First Amendment rights, absent of any moral or health concerns that are particularly prevalent to the case at hand. How can the Court argue that the Wooley decision, which deals with license plates, has the same implications on this case, which deals with the life of an unborn child and the mental well-being of the mother? For this reason, it is wise that precedents and principles this Court applies to the current case must stem only from those abortion cases which have been rightly decided. 

Placing the wrongfully-decided Roe v. Wade decision and its subsequent progeny aside, there is precedent passed down from this Court, from these very members, during this very year that seems to have been ignored. The 2007 abortion case, Gonzales v. Carhart must be the guide for this Court to follow in cases dealing with health and abortions. In this case, the court determined that the state has a right to act upon “ethical and moral considerations” given that they are “substantial state interests”. 

Additionally, the language of the court’s opinion further empowered the state’s right to regulate abortion and the medical profession. “There can be no doubt the government has an interest in protecting the integrity and ethics of the medical profession”  The interest not only exists but it is significant enough to escape the strict scrutiny under which other First Amendment issues are held. “Under our precedents it is clear the State has a significant role to play in regulating the medical profession.”  It is clear that not only does the state have an interest in regulating the medical profession and applying moral and ethical considerations but also has the right to assume a view or position. “The government may use its voice and its regulatory authority to show its profound respect for the life within the woman.” . This is undoubtedly in conflict with the position presented in the opinion of the court. However, as previously mentioned, precedents stemming from other abortion cases must assume higher authority to this case than those which were birthed from non-abortion cases. 

Therefore, the notion that the state acted unconstitutionally when, through act or regulation, it assumed a preference toward natural birth over abortion is unfounded based solely on the precedent of this Supreme Court. 

IV

The Court majority argues that the state may at no time require individuals to say something they do not necessarily believe. If this is the precedent they intend to set, they are advocated to place aside the case of Miranda v. Arizona (1966). This case ruled that all individuals who are arrested by law enforcement officials to be read their “criminal rights” by the officer who is arresting them. Though the police officer may not necessarily agree that the alleged criminal has the right to an attorney, they are required to read these “Miranda rights” to the individual. By saying that a state cannot pass a law requiring a doctor to give medical procedure warnings, we are saying that no job may be required to offer a disclaimer of any kind by mandated law. 

V


The opinion of the court holds that the specific use of the words “whole, separate, unique, living human being” is unconstitutional because it expresses a viewpoint that is subject of contention and debate. The argument follows that since there still remains debate over the specific nature of unborn children, whether it is fetus or a unique human being, a state cannot adopt a position. However, the court has ruled that scientific consensus is not a requirement of valid and legal legislation. “The court has given state and federal legislature wide discretion to pass legislation in areas where there is medical and scientific uncertainty”  Accordingly, the act cannot be banned on the grounds that it propagates medical and scientific uncertainty. Also deserving of consideration to this idea is the Unborn Victims of Violence Act of 2004. This act provides that when a person murders a pregnant woman, an act that indirectly kills the unborn child, he or she is subject to two separate and independent charges of murder. Part “d”  of  section 919a.  Article 919a. reads “the term ‘unborn child’ means a child in utero, and the term ‘child in utero’ or ‘child, who is in utero’ means a member of the species homo sapiens, at any stage of the development, who is carried in the womb”  Thusly, the definition of “human” and the nature of personhood is not contentious and Congress, suitable for legal purposes and court consideration, has established a functional definition. Though medical and scientific debate remains, for the purposes of this Court, there is an established definition that must be applied, for it is the law of the land passed by Congress and signed by the President. Unless this law is unconstitutional, it must be considered in this Court’s rulings. 

VI


Over time, this Court has recognized, protected, and enforced a state’s right to regulate the use of state funding, state facilities, and state employees in performing, assisting with, or counseling during abortions. According to Webster v. Reproductive Health Services (1989) this Court must recognize and protect the right of, “a government’s decision to favor childbirth over abortion through the allocation of public funds.”  and that “A state may implement that same value judgment through the allocation of other public resources, such as hospitals and medical staff.”  Part d of subsection 2 of section 7 of South Dakota House Bill 1166 reads “The physician or the physician’s agent shall inform the pregnant woman, orally or in writing that the materials have been provided by the state of South Dakota at no charge to the pregnant woman”  Since the state of South Dakota has allocated funds to provide this service, it enjoys the legitimate right to regulate abortion proceedings within the state.  It is beyond debate that states have a legitimate interest in regulating the practice of medicine within its borders. States have always required physicians to provide patients with information about the risks and procedure prior to undergoing surgery.  Compelling physicians to present the information under South Dakota House Bill 1166 is “no different from a requirement that a doctor give certain specific information about any medical procedure”  

VII


This decision also rests on the claim that the state is placing an undue burden on women seeking an abortion. This claim ignores an important aspect of abortion precedent and is inconsistent in terms of previous abortion rulings. The court in Gonzales v. Carhart (2007), stated that “the fact that a law which serves a valid purpose, one not designed to strike at the right itself, has the incidental effect of making it more or more expensive to procure an abortion cannot be enough to invalidate it.”  The intent of South Dakota House Bill 1166 was not to deny women the right to obtain an abortion. Section 3 of the act reads “The Legislature therefore finds that great care should be to provide a women seeking to terminate the life of her unborn child and her constitutionally protected interest in her own constitutionally protected interest in her relationship with her child with complete and accurate information and adequate time to consider that information in order to make a fully informed and voluntary consent to the termination of either or both.”  Clearly, the bill was enacted with the mental and physical health of the pregnant women as the central concern. Therefore, the bill cannot be struck down on the grounds that it constitutes an attack on the right itself.  Secondly, there is a matter of consistency that needs to be addressed. In Planned Parenthood v. Casey (1992), this court ruled that certain state enforced restrictions regarding abortions are valid and do not constitute an undue burden. “ The requirement that a physician disclose certain information about the abortion procedure and its risk and alternatives is not a large burden and clearly related to the maternal health and the state’s interest in informed consent,”   Additionally, “the waiting period helps ensure that a women’s decision to abort is a well considered one, and rationally furthers the State’s legitimate interest in maternal health and in unborn life. It may delay, but does not prohibit, abortion.”  The court is acting inconsistently in this ruling.  This ruling does nothing to settle the controversy over abortion legality and is, in fact, only leading to more confusion and debate. This court would do well to adopt a definitive position and rule consistently  on state’s rights over abortion regulation and has wasted to opportunity to so do with this decision. 

Conclusion

The state retains a legitimate and significant interest in regulating medical ethics and standards, and the practice of abortion. The state may also adopt a preference of natural birth over abortion and act accordingly. This bill in no way, as a matter of consistency, places an undue burden upon the women seeking abortion and is cleared of any First Amendment violations. To this extend, I dissent. 
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JUSTICE ROBERTS, dissenting….
It is not the aim of this Court, at this time, to make a ruling on the validity or legitimacy of the ruling made in Roe v. Wade or Planned Parenthood v. Casey.  I respectfully dissent.
� Contrary to what has been stated in dissenting opinions, this ruling does not answer whether House Bill 1166 places an undue burden on a woman’s right to an abortion. (See also Planned Parenthood v. Casey, 505 U.S. 833, 881-84).


� The Court in Roe considered and rejected the argument "that the fetus is a `person' within the language and meaning of the Fourteenth Amendment." 410 U. S., at 156.


� In Gonzalez v. Carhart the Court ruled the state could prohibit a particular abortion procedure known as intact D&E because “partial-birth abortion . . . confuses the medical, legal, and ethical duties of physicians to preserve and promote life, as the physician acts directly against the physical life of a child, whom he or she had just delivered, all but the head, out of the womb, in order to end that life” Congressional Findings (14)(J), ibid. and “There can be no doubt the government “has an interest in protecting the integrity and ethics of the medical profession.” Washington v. Glucksberg, 521 U. S. 702, 731 (1997).” 550 U. S. ____ (2007) However, under the Partial-Birth Abortion Ban Act of 2003 18 U. S. C.§1531 (2000 ed., Supp. IV) doctors weren’t in anyway compelled to speak in violation of their First Amendment rights so the case is irrelevant because the ruling did not establish that in order to preserve the medical community’s reputation that the state could compel statements that would serve such an interest. No surgical procedure regulation is subject to the First Amendment but compelled speech regulations are, so the government’s interest in “protecting the and ethics of the medical profession” established in Carhart is outweighed by free speech protections.


� §11 of the 2005 law provides that, “If any court of law finds the provisions of section 7 of this Act to be entirely or substantially unconstitutional, the provisions of §  34-23A-10, as of June 30, 2005, are immediately reeffective.” As such, § 34-23A-10 as of June 30, 2005 remains in effect.





